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In late October, President Carlos Menem's administration unilaterally altered a new intellectual
property rights law that extends patent protection to medicines, thus reneging on an agreement the
executive had previously negotiated with Congress. Although the alterations passed by presidential
decree generated praise from the US and other foreign governments, the legislature has vowed to
roll back the changes through legal channels. Last September, the Menem administration reached
an agreement with members of the governing Partido Justicialista (PJ) in Congress regarding
changes in the country's new patent law, which was originally approved by both the Senate and the
Chamber of Deputies in March of this year.
In the original bill passed by Congress, domestic drug companies would have been allowed to
continue to produce bootlegged medicines for sale on the local market until the year 2003, at
which time the government would begin enforcing respect for patents held by multinational
pharmaceutical companies. Nevertheless, foreign governments especially the US charged that
the bill breached clauses contained in the General Agreement on Tariffs and Trade (GATT) that
were approved during the Uruguay Round negotiations. In the Uruguay Round, all of GATT's
member countries agreed to extend patent protection immediately to drug products, unless a nation
is deemed eligible for "least developed country" (LDC) status, in which case that nation would be
given a 10-year transition period to adopt GATT laws regarding patents.
When the Argentine legislature approved the patent bill in March, lawmakers argued that under
the LDC clause the country has the right to a 10-year transition period. The US and some European
countries, however, argued that since Argentina's drug industry is the thirteenth largest in the
world, the country is not eligible for LDC status and must therefore enforce respect for patents
immediately (see NotiSur, 04/27/95 and 06/08/95). To avoid possible retaliatory trade sanctions by
the US and other countries, the Menem administration sought to negotiate "compromise clauses"
with the legislature to be added to the new patent law. As a result of those negotiations which lasted
nearly five months "corrective" language was added to the original bill that, among other things,
reduced the transition period to five years, thus allowing the multinationals patent rights for their
products by the year 2000. The corrective legislation was approved in late September and it was
assumed the bill would be signed into law by President Menem immediately (see NotiSur, 10/12/95).
Nevertheless, the US and other countries protested against even the corrective legislation, warning
that, unless Argentina immediately enforced respect for patents, they would take their case to
the World Trade Organization (WTO), meaning that Argentina could face retaliatory sanctions.
Consequently, despite President Menem's agreement in principle to sign the corrective language
into law without changes, the executive sat on the bill for nearly three weeks, during which time
rumors abounded in the Argentine press that the Menem administration was considering altering
the bill to satisfy the demands of foreign governments and multinational corporations. Then, on Oct.
19, the Economy Ministry announced that it had indeed added "clarifications" to the bill aimed at
©2011 The University of New Mexico,
Latin American & Iberian Institute
All rights reserved.

Page 1 of 3

LADB Article Id: 55856
ISSN: 1060-4189

bringing the legislation in line with GATT regulations. "The will of Congress has been respected
since the bill will be promulgated without any presidential vetoes," read a press release signed by
the Ministries of Economy and of Foreign Economic Relations. "But attention has been given to
better interpret certain specifications in the law that needed greater clarification in regard to the
country's obligations under the rules of GATT."
In effect, the "clarifications" added to the text will now allow multinationals that hold patents
to apply immediately for government protection for their products as stipulated under GATT.
The government argues that, since Argentina is a formal signatory to the GATT treaty, the legal
norms contained in GATT supersede the country's individual laws, thus providing the executive
with the power to alter domestic laws to bring them into line with the international treaty. Not
surprisingly, the Menem administration's action spurred harsh reactions in Congress, especially
among the PJ deputies who had negotiated the corrective language that was added to the original
bill in September. "With the new modifications we are headed toward a major confrontation," said
Humberto Roggero, a PJ deputy who is head of the Commission on Industry in the Chamber of
Deputies.
"The presidential decree effectively wipes out the transition period. It obliges companies to pay
royalties not only on new products but also on existing ones. We are very angry at the lack of
respect for our democratic institutions." According to Roggero, Congress is likely to challenge the
presidential decree from two angles. First, the Chamber and the Senate are expected to pass, in early
December, a new "clarification law" (Ley Aclaratoria) that would eliminate the additional clauses
that the executive attached to the patent bill in October. Second, congressional representatives are
expected to ask the courts to declare the presidential decree unconstitutional. Moreover, Roggero
warned that by overstepping its legal powers, the executive has paved the way for a wave of legal
actions by domestic businesses that will also seek to roll back the presidential decree and force the
Menem administration to accept the bill approved by Congress in September.
"The government has opened itself up to an onslaught of judicial suits," said Roggero. "Clearly,
businesspeople are going to request that the courts rule on whether a presidential decree is more
valid than a law." On the other hand, Congress's efforts to uphold the September version of the
patent law has generated more foreign pressure on the Menem administration to stand firm in the
face of legislative opposition. "We are extremely concerned that Argentina is not living up to its
commitments regarding patents," said US Trade Representative Mickey Kantor on Nov. 20. Kantor
warned that the US might decide to apply retaliatory sanctions before the end of the year. "I believe
we will make a decision on this matter in the next few weeks," said Kantor. In fact, according to
the US ambassador to Argentina, James Cheek, US action in the matter has only been delayed
because it is not yet clear which piece of legislation is indeed the law of the land Congress's version
or the presidential decree. "The US government has not taken action because the process is not
yet complete," said Cheek. "There is more than one law out there. It's not clear which of the pieces
of legislation is the law, and since there are contradictory points among the differing versions, the
situation has become complicated and confusing." Still, Congress appears determined to hold its
ground, even if the US applies retaliatory sanctions. "We will uphold the original patent law despite
the effort by these North American cowboys to interfere in the internal affairs of the Argentine
legislature," said Roggero. (Sources: Journal of Commerce, 10/20/95; Financial Times, 10/02/95,
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10/03/95, 10/20/95, 10/23/95; Reuter, 10/20/95, 10/21/95, 10/25/95; Agence France-Presse, 10/19/95,
10/20/95, 11/20/95, 11/21/95)
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